Conaqress of the United States

Washington, DE 20510

February 1, 2024

President Joseph R. Biden

The White House

1600 Pennsylvania Avenue, NW
Washington, DC 20500

The Honorable Merrick B. Garland
Attorney General

United States Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530

The Honorable Xavier Becerra

Secretary

United States Department of Health and Human Services
200 Independence Avenue, SW

Washington, DC 20201

Dear President Biden, Attorney General Garland, and Secretary Becerra:

We write to bring to your attention the longstanding pattern of criminalization of people on the
basis of their pregnancies and pregnancy outcomes that has intensified in the wake of Dobbs v.
Jackson Women'’s Health Organization. One alarming example of this was the case of Brittany
Watts, an Ohio woman who was unjustly charged with a crime related to her miscarriage. While
a grand jury refused to move the case forward, irreparable harm has already been done and we
must ensure this never happens to anyone again. We urge you to provide all legal and medical
support available within your respective authorities to prevent the criminalization of pregnancies
and pregnancy outcomes.

Brittany Watts, like thousands of other people across the country each year, miscarried at her
home. When she sought follow-up care at a hospital, the hospital staff reported her to the police.
Her experience is all too common for Black women, who disproportionately experience adverse
pregnancy outcomes due to inadequate health care, and disproportionately experience disrespect,
abuse, and punitive responses when they seek pregnancy-related care. Instead of being given the
care and support that any person who has experienced a miscarriage deserves, Ms. Watts was
interrogated by law enforcement and had her home invaded by the police. She was then arrested
and wrongly charged with abuse of a corpse, a fifth-degree felony in Ohio punishable by up to a
year in prison and a $2,500 fine. While the grand jury ultimately refused to allow a case against



her to proceed, the fact that Ms. Watts faced degrading law enforcement interrogation and that
such a case was even brought forward at all is alarming and cruel.

It is also part of a larger pattern of people subjected to criminal investigations and arrests, civil
penalties, loss of custody of children, and reputational harm related to their pregnancy or their
pregnancy outcome.' These punitive efforts disproportionately target Black and Indigenous
people, other people of color, and women with low incomes. The Dobbs decision has only
escalated efforts to charge people with crimes related to their pregnancies, and we are deeply
concerned about this sharp increase in the criminalization of pregnant people - all of whom
deserve the right to control their own bodies, lives, and futures.

When individuals like Ms. Watts cannot seek medical care for pregnancy-related conditions
without fear of discrimination and criminalization, our health care system and our justice system
have failed. Systemic racism, implicit bias, unequal access to quality care, and inequities in
social determinants of health have facilitated a system where women of color are more likely to
experience pregnancy complications and be punished more often for seeking health care.
Moreover, the normalization of this alarming pattern will only reinforce the justified fear of
discrimination and criminalization that many pregnant people already feel when making
decisions about their health and will deter people from accessing essential health care.

We urge you to use your authority, and all existing remedies at your Departments' disposal, to
provide direct public educational, financial, and legal services support to any person who
experiences or is threatened with pregnancy criminalization, and to interrupt that criminalization
before it occurs and remedy its aftermath by taking these additional steps:

o Investigating any prosecutions of people with pregnancy-related conditions as
unlawful under federal statutes that prohibit discrimination by law enforcement on the
basis of sex, including on the basis of pregnancy;

o Reiterating hospital and medical staff obligations to maintain patient privacy under
the Health Insurance Portability and Accountability Act, investigating when there is
evidence that patient privacy has been breached, and pursuing appropriate legal
remedies against violators; and

e Enforcing Section 1557 of the Affordable Care Act, which prohibits discrimination in
health care on the basis of sex, including on the basis of pregnancy, against federally-
funded health care entities whose personnel improperly report to law enforcement
when patients miscarry, terminate a pregnancy, or seek other pregnancy-related care.

As some states seek to increase criminal investigations of pregnancy outcomes like miscarriages
and stillbirths, we must work to ensure that all people have access to the medical care and legal
protections afforded to them under federal law. We appreciate your ongoing commitment to

1 Pregnancy Justice. Confronting Pregnancy Criminalization: A Practical Guide for Healthcare Providers, Lawyers, Medical
Examiners, Child Welfare Workers, and Policymakers (July 2022).
https://www.pregnancyjusticeus.org/wp-content/uploads/2022/12/202211-PJ-Toolkit-Update-2.pdf



defending the rights of all people who seek reproductive health care and the actions that the
Biden-Harris Administration has taken to protect access to reproductive health care after Dobbs.
Thank you in advance for considering this request, and we look forward to your timely response.
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